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IN THE SUPREME COURT OF QUEENSLAND 

CIVIL JURISDICTION 

BEFORE MR JUSTICE AMBROSE 

BRISBANE, 10 JUNE 1988 

No. 4014 of 1985 

(COpyright in this transcript is vested in 
the Crown. Copies thereof must not be made 
or sold without the written authority of the 
Chief Court Reporter,Court Reporting Bureau.) 

BETWEEN: 

EDWARD AMOS 

-and-

LILLIAN BLANCHE RYAN 

JUDGMENT 

Plaintiff 

Defendant 

HIS HONOUR: In this matter I dismiss the plaintiff's 

claim and give judgment for the defendant on her counter claim. 

I order that the plaintiff do all things and execute all 

documents necessary to reconvey the property in issue to the 

defendant, and I further order that the plaintiff pay to the 

defendant her costs of and incidental to such reconveyance, if 

any. 

I publish my reasons. 

The defendant in this case has been entirely successful 

on an issue that ·was raised before the plaintiff instituted 

so proceedings which commenced the action. I have found that the 

defendant was under a significant disability, to the knowledge 

of the plaintiff, and that he took advantage of this disability 

to. procure her to sign the contract and to get registered as 

proprietor of the land in question. I have found that his 
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actions were unconscionable in the circumstances and I take the 

view that there is no reason in these circumstances for me to 

depart from the ordinary rule as to costs, which is that they 

would follow the event. 

I therefore order that the plaintiff pay to the defendant 

her costs of and incidental to the action, including reserved 

costs, to be taxed. 

I give to the plaintiff liberty to appeal against my order 

with respect to costs of the action. 
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1988. 

The plaintiff in this case has held a real estate agent's 

licence since 1966; before that he worked as a law clerk with a 

solicitor's firm for some time. 

I gained the impression from observing the plaintiff in the 

witness box and from what he said in the course of his evidence 

that he has had a good deal of experience buying and selling 

houses on his own behalf and indeed over the years has acquired a 

number of houses as investments. 

The events which I must consider in this case occurred on 

23rd August, 1985 - a little over ten years after the time the 

plaintiff obtained his real estate agent's licence. The plaintiff 

appeared to me to be a middle aged man who spoke in the witness box 

with great confidence and demonstrated an experience in affairs 

relating to real estate which no doubt his years as a law clerk 

in a solicitor's office followed by ten years as a real estate 

agent gave him. 

The defendant is a 58 year old widowed pensioner. She must 

have been about 55 years of age at the time of the events which I 
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must consider. It appears from the evidence that her husband 

died on 4th October, 1984. However when giving evidence she said 

that he died about three years ago. 

I find upon the evidence that for many years prior to 

August 1985 the defendant had demonstrated symptoms of paranoid 

psychosis. Indeed her condition had deteriorated to such an 

extent by 4th November, 1985 that she was taken by police officers 

to the Prince Charles Hospital where upon admission she was 

assessed and given treatment with various drugs; she was kept 

there as an in-patient for four months until her condition had 

improved sufficiently to permit her to attend thereafter as an 

out-patient twice per week. She was assessed by Mr. Johnson a 

clinical psychologist employed at the hospital after her condition 

had improved with drug therapy given to her over a period of about 

one month. Even at that time he found she mumbled and was very 

difficult to understand when she talked. He found that she 

was confused and had a reading age of about 11· years. She was 

given a standard I.Q. test and was placed in the lower seven per 

cent of people of her age. This is consistent with her functioning 

in the border-line intellectually handicapped range of people 

comprising the general population. In the "vocabulary sub-test" 

of this standard I.Q. test she was found to be within the lower 

nine per cent of the population. He found that her thinking was 

fuzzy and confused and that she had difficulty attending to a 

difficult mental task for any length of time. She seemed to lack 

comprehension of the importance of the test she was performing 

and Mr. Johnson thought that her performance was consistent with 

somebody who was suffering from a psychosis. She was given a 

particular non-verbal intellectual test and her performance in 
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that test placed her below the level achieved by the lowest one 

per cent of the community. 

The results of these tests in the psychologist's view were 

consistent with those that might be achieved by somebody suffering 

from a psychosis. The psychologist expressed the view that at 

least when he examined her she had an impaired ability to make 

judgments that required complex and complicated thought processes 

and that required that she understand complex matters. 

Doctors Bowles, a consultant psychiatrist at the Prince 

Charles Hospital in effect led a team of experts who evaluated 

the defendant's condition upon her admission to the hospital and 

who then examined, treated, counselled her, etc. Eventually 

on 19th December, 1985 while the defendant was still in hospital 

she was designated as an incapacitated person and the Public 

Trustee has certified that he is authorised to manage her estate 

because she is an incapacitated person by virtue of the provisions 

of the· Mental Health Services Act 1974-1984. In fact it appears 

that subsequent to the plaintiff commencing this action by writ 

issued on 4th December, 1985, Dr. Bowles formed the opinion that 

the defendant was poorly able to put words in a clear and concise 

manner and he found it difficult to be sure that she sufficiently 

understood facts when she was discussing them with him. She had 

a very poor understanding of matters relating to dealings with 

real estate. She had poor literacy skills. She could not read 

very well. He formed the view that she would be a very easy 

person to convince to do things and would simply allow complicated 

issues and the meaning of written documents and so on to pass 

over her head because she could not really understand them properly. 

In spite of the fact that her husband seems to have died on 
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4th October, 1984 she first told Dr. Bowles that he had died in 

1976. 

Dr. Bowles expressed the view that her psychotic condition 

was a chronic one. To some extent he relied upon a history that 

the hospital had been given of various types of behaviour she had 

exhibited for many years. However he also took the view that the 

fact that she had been kept in hospital for three or four months 

under I gather a regime of fairly extensive treatment indicated 

that her condition was of long standing because an acute psychotic 

condition is normally sufficiently controlled to permit the 

person to be released after being an in-patient for anything 

between two and five weeks. As I understood Dr. Bowles he formed 

the impression that the defendant because of her condition would 

have her capacity to resist pressure in the course of bargaining 

with another person perceived to enjoy a higher status than she 

did significantly impaired. He expressed the view that if in the 

course of negotiating or making a bargain with a person of higher 

intellect who occupied what she might perceive to be a more 

elevated position in society than that which she occupied, her 

ability to make a judgment as to whether it would be in her 

best interests to accept an offer persuasively made to her would 

be markedly reduced. 

Mrs. Burton a daughter of the defendant gave evidence that 

her mother's behaviour had deteriorated from about 1970. She had 

become vague and would constantly change the subject during 

conversation. She said that subsequent to her father's death in 

October 1984 the defendant's condition had deteriorated at an 

accelerated rate. She used to abuse people for no apparent 

rational reason around about August 1985 and indeed she had 
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been doing this for some years prior to her eventual hospitalisation 

in November 1985. Her behaviour became such that her daughter 

became embarrassed to go out with her. She engaged in aggressive, 

irrational behaviour with the neighbours. According to her 

daughter the defendant in the course of a discussion would "start 

mumbling on - rambling on - didn't know what she was talking 

about". She said that about the time in question the defendant 

was careless of her appearance and seemed unable to speak clearly. 

Since her discharge from hospital and her attendance there 

as a day patient the defendant's condition has vastly improved. 

She now seems able to maintain her interest and to continue to 

talk and discuss matters with people who talk to her. She seems 

a lot calmer and no longer exhibits aggression or mumbles 

incoherently the way she used to. 

Mrs. Burton's evidence was supported by the evidence of one 

of the defendant's sons, Russell Ryan. He said that his mother's 

incapacity at about the relevant time was such that she did not 

seem to be able even to watch television. She appeared to be 

irrational when he was trying to talk to her and would continually 

change the subject. He said that things got so bad in the house 

that about 18 months before his father's death he actually left 

the house and went downstairs to live in the garage. He used to 

see his mother daily but he said that her behaviour was so bad 

that he could not even eat his dinner with her because of what 

she said and the way she said it. He said that since her discharge 

from hospital due I infer to the treatment she has received and 

still receives her condition has greatly improved and he has been 

able to move back into the house and have meals with her and have 

ordinary conversations with her. 
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Mr. Marshman who lives a few doors away from the defendant 

in Royal Parade at Banyo has known the defendant and indeed her 

deceased husband for many years. He saw her develop gradually 

from a retiring, very pleasant lady into a belligerent, aggressive 

person whose behaviour was so off-putting that if he saw her 

coming he would try to dodge her. He said that if he tried to 

talk to her she would either abuse him or talk a lot of nonsense. 

He said that she had deteriorated to his observation over the 

past ten or twelve years. He also gave evidence of various 

anti-social or at least unsociable activities in which the defendant 

engaged with her neighbours and this evidence broadly supports 

the evidence given by the defendant's children. He said that he 

found 6ver the years before she was taken to hospital for treatment 

in November 1985 that it was "impossible for hirn to have an 

intelligent conversation with her. He had tried three or four 

times over the years but found her speech irrational. Since her 

return from Prince Charles Hospital in about March 1986 he has 

noticed a great change in her for the better. He now finds that 

he can once more talk to her and conduct an ordinary normal sort 

of conversatiori. She no longer engages in the bizarre behaviour 

in which she did engage with her neighbours. 

The defendant gave evidence and I had the opportunity of 

observing her during a long and careful cross-examination. It is 

clear that her memory for events is quite deficient. It is clear 

also that she can be persuaded to agree to facts that are clearly 

contrary to her interests merely by putting those facts to her in 

the court environment. Although the evidence which she gave on a 

number of matters I suspect may very well be correct I feel it 

unsafe to rely upon it. I generally gained the impression that 
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the defendant was doing the very best she could to be honest. 

However I also formed the view that due to the factors disclosed 

by the psychological tests given to her and due also to her 

incapacity explained by Dr. Bowles she is really so unreliable in 

her recollection of the events that occurred at the material time 

and of what her understanding of those events was at that time -

or indeed even at this time - that I feel unable really to draw many 

inferences based upon her evidence as to what she or the plaintiff 

did and said and understood on 23rd August, 1985. What I am 

persuaded of however after having watched and listened to the 

defendant carefully in the witness box is that she is a person 

who to my mind obviously presently needs guidance and assistance 

in making any judgment on matters of the sort which would have a 

si,gnif icant .. effect on her lifestyle and finances. I formed the 

clear impression that such was the case when she gave ~vidence on 

2nd June, 1988 and that even at this stage having regard to the 

way she spoke and the way she behaved that she clearly.was at the 

present time under such intellectual disabilities and deficiencies 

in understanding and judgment making that she still requires the 

careful advice and supervision of the Public Trustee. 

I pause only to observe that the plaintiff in the course of 

his evidence in chief (which was given after evidence had been given 

by the defendant) observed "she was more fluent in her speech and 

communication (at the time in issue) than she was when she was 

here yesterday". I infer from this only partly responsive answer 

to the question put to him in chief that the plaintiff really 

conceded that the defendant appeared neither to be fluent in her 

speech nor to have communicative skills in the course of her 

evidence. Indeed in the course of cross-examination the plaintiff 
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went even further and observed that at the time in issue he 

"thought that she was a fairly astute businesswoman". I prefer 

the evidence of the defendant's two children and Mr. Marshman 

together with the opinions expressed by Dr. Bowles and Mr. Johnson 

to the assessments of the defendant's personality which the 

plaintiff volunteered in the witness box. 

I am persuaded that the defendant would have laboured under 

significantly greater intellectual disabilities and had a 

significantly more greatly impaired capacity to make judgments 

and to negotiate with a skilled real estate agent for the sale to 

him of her dwelling house in August 1985 than she had at the 

date of trial. While it is true as contended on behalf of the 

plaintiff that neither of the defendant's children who gave 

evidence nor Mr. Marshman could give evidence as to the apparent 

capacities of the defendant on the very date and at the very hour 

when she ~igned the contract in issue in this proceeding I am 

persuaded that on the balance of probabilities particularly 

having regard to the evidence of the persons to whom I have 

referred that the plaintiff's capacity to look after herself and 

make an appropriate judgment at that time was significantly 

less than that which either the psychologist or the psychiatrist 

found to be the situation in December 1985 or which on my observation 

of the defendant she possessed in June 1988 when she was giving 

evidence in court. 

The narrow issue in this case is whether a contract which the 

plaintiff and the defendant signed on 23rd August, 1985 is to be 

set aside. In fact subsequent to the signing of that contract 

the plaintiff persuaded the defendant to sign a number of other 

documents to facilitate his registration as proprietor of the 
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dwelling house which at that date was the property of the defendant. 

Should the contract be set aside, the legal consequences of the 

plaintiff's signing those other documents must also of course be 

avoided. 

As will emerge later in this judgment the plaintiff procured 

the defendant to sign the necessary documents in front of a 

Justice of the Peace who happened to be a retired real estate 

agent who had been a friend of his for many years. The effect of 

her signing those documents was to permit the plaintiff to become 

registered as proprietor of the defendant's dwelling house with.out 

her having received any part of the purchase pri6e which was 

specified in the contract. The defendant moreover called valuation 

evidence to show that the purchase price specified on the contract 

was in any event about $5,000.00 less than the market value .. 

It is the case for the defendant that her signing of the 

contract on 23rd August, 1985 resulted from the unconscionable 

and unfair dealing with her by the plaintiff. It is further 

contended on behalf of the defendant that the contract ought be 

given no legal effect on the basis of non est factum. This 

part of her claim was treated as secondary to the claim for 

relief on the ground that the contract resulted from the plaintiff's 

unconscionable and unfair dealing with her. It is convenient 

to deal first with the question of unconscionable and unfair dealing 

on the part of the plaintiff. 

In this respect I refer to the rule stated by Kitto J. in 

Blomley v. Ryan (1956) 99 C.L.R. 362 at p. 415:-

"Whenever one party to a transaction is at a special 
disadvantage in dealing with the other party because 
illness, ignorance, experience, impaired faculties, 
financial need or other circumstances affect his ability 
to conserve his interests and the other party 
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unconscientiously takes advantage of the opportunity 
thus placed in his hands the contract will be set aside." 

Fullagar J. in the same case at p. 405 said that where a 

court is satisfied that a contract disadvantageous to a party has 

been obtained by means of real unfairness in taking advantage of 

his condition the contract may be set aside. Circumstances 

adversely affecting a party in this context include:

"poverty or need of any kind, sickness, age, sex, 
infirmity of body or mind, drunkenness, illiteracy or 
lack of education, lack of assistance or explanation 
where assistance or explanation is necessary. The 
common characteristics seems to be that they have the 
effect of placing one party at a serious disadvantage 
vis-a-vis the other. It does not appear to be essential 
in all cases that the party at a disadvantage should 
suffer loss or detriment by the bargain ---

but inadequacy of consideration while never of itself a 
ground for resisting enforcement will often be a specially 
important element in cases of this type. It may be 
important in either or both of two ways - firstly as 
supporting the inference that a position of disadvantage 
existed and secondly as tending to show that an unfair 
use was made of the occasion. ---" 

Blomley v. Ryan was followed in Commercial Bank of Australia 

Ltd. v. Amadio (1983) 151 C.L.R. 447. At p. 461 Mason J. (as he 

then was) said:-

" -- relief on the ground of unconscionable conduct 
is usually taken to re±er to the class of case in which 
a party makes unconscientious use of his superior 
position or bargaining power to the detriment of a 
party who suffers from some special disability or is 
placed in some special situation of disadvantage -- the 
will of the innocent party even if independent and 
voluntary is the result of the disadvantageous position 
in which he is placed and of the other party 
unconscientiously taking advantage of that position 
relief on the ground of unconscionable conduct will be 
granted when unconscientious advantage is taken of an 
innocent party whose will is over borne so that it is 
not independent and voluntary just as it will be granted 
when such advantage is taken of an innocent party_ who 
though not deprived of an independent and voluntary 
will is unable to make a worthwhile judgment as to what 
is in his best interest " 
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At p. 462 His Honour continued:-

"-- an underlying general principle which may be invoked 
whenever one party by reason of some condition or 
circumstance is placed at a special disadvantage vis-a-vis 
the other and unfair or unconscientious advantage is 
then taken of the opportunity thereby created. I 
qualify the word 'disadvantage' by the adjective 'special' 
in order to disavow any suggestion that the principle 
applies whenever there is some difference in the bargaining 
power of the parties and in order to emphasize that the 
disabling condition or circumstance is one which seriously 
affects the ability of the innocent party to make a 
judgment as to his own best interests when the other 
party knows or ought to know of the existence of that 
condition or circumstance and of its effect on the 
innocent party." 

Applying the rule considered in those two cases it is clear 

in the present case that I must consider whether -

(a) The defendant was at a special disadvantage on 

23rd August, 1985 when she signed the contract binding 

her t9 ~~11 to the plaintiff her land and dwelling 

house for the sum of $29,000.00. 

(b) Whether the plaintiff knew or ought to have known 

that fact. 

(c) If he did know that fact whether the plaintiff took 

advantage of the opportunity that he had to persuade 

the defendant to enter into the contract. 

( d) Whether the defendant would in tact be disadvantaged 

if the plaintiff enforces against her the rights 

which the contract on its face gives him. 

It must be kept in mind that if matters (a) and (b) be 

established the onus is on the plaintiff as "the stronger party" 

to show that the transaction was fair, just and reasonable Commercial 

Bank of Australia v. Amadio (supra) at p. 474 per Deane J. 

On the first matter "(a)" I am satisfied on the balance of 

probabilities for the reasons to which I have already referred at 
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length that the d_efendant was at the time the contract was signed 

at a special disadvantage vis-a-vis the plaintiff. I am persuaded 

that she had all the characteristics and/or weaknesses to which her 

son and daughter and Mr. Marshman ref erred and indeed the probability 

is that she was more seriously disadvantaged then than she was 

when ul tirnately the psychologist Mr. Johnson commenced to interview 

her in December 1985. Indeed I am persuaded that she was probably 

more disadvantaged at that time than she was when she gave evidence 

before me upon trial. 

On the other hand I am persuaded that the plaintiff was an 

experienced skillful and persuasive real estate agent who had the 

capacity to persuade and did in fact persuade the defendant to 

enter into the contract in issue with him. 

With respect to the second matt.er "(b)" I am satisfied on the 

balance of probabilities that the plaintiff was well aware of the 

special disadvantage under which the defendant laboured at the 

time the contract was signed. In corning to this conclusion I am 

satisfied that her intellectual processes, her inability adequately 

to express herself and to negotiate with the plaintiff was such 

as to bring to his notice the deficiencies under which she then 

laboured which I find more probably than not were more noticeable 

then than they were when she gave evidence in court. I reject 

the assertion by the plaintiff that she was able to speak more 

clearly then than she could in court and I reject also his assertion 

that she then gave all the appearances of being a fairly astute 

businesswoman. I find such assertions to be quite unbelievable 

in the light of the evidence of the defendant's children and 

Mr. Marshman and the evidence of Dr. Bowles and Mr. Johnson. 
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I have been assisted in coming to this conclusion by 

consideration of the evidence given by the plaintiff himself as 

to the events that unfolded on the 23rd August, 1985 when he 

visited the defendant. It seems clear that after telephoning her 

he learnt that she was willing to sell her dwelling house. He 

then travelled to her home and accordingly to him she said that 

she wanted $30,000.00 for her home to which he replied that he 

would be prepared to pay only $28,000.00. I have significant 

reservation as to the reliability of this evidence in any event. 

The defendant swore that she had been advised by another real 

estate agent at an earlier time that the house property was worth 

about $35,000.00 and that this was the sum she informed the 

plaintiff she wished to receive for her house. This is one of 

the few parts of the evidence given by the defendan~ that I 

am tempted to find reliable. However, I feel that it might .be 

unsafe to place reliance even upon this evidence, and indeed 

it is unnecessary for me to do so because of what seems to me to 

be the extraordinary step that the plaintiff took when eventually 

the defendant was persuaded to sell her dwelling house to him for 

$29,000.00. According to the evidence which he gave after the 

defendant agreed to sell him her property for this sum, he travelled 

back to his office where he obtained contract forms and other 

documents and returned directly to the defendant's residence where 

he proceeded to write out in his own handwriting an "acknowledgement" 

in the following terms:-

"23-8-85 
I acknowledge the value of my home is more than $29,000.00 
probably and you are buying it to resell at a pro±it" 

The defen9ant at the plaintiff's request then signed that document 

and gave it to him. 
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The plaintiff attempted to derive some assistance upon the 

trial of the action from the fact that the defendant actually 

signed this document which he prepared shortly before she signed 

the contract. 

I am prepared to draw two inferences from this evidence 

neither of which is of assistance to the plaintiff. 

Firstly I am of the view that it demonstrates very clearly 

that the plaintiff was aware that $29,000.00 was probably less 

than the market value of the house and secondly that he realised 

that steps might be taken by or on behalf of the defendant to 

avoid the contract and he took the opportunity to persuade her to 

provide him with the signed "acknowledgement" which he thought 

might be of use to him in that event. The valuation evidence 

demonstrates that at the time of the sale it was very dj_fficult 

to obtain a dwelling house for the sum of $29,000.00 in the Banyo 

area or indeed in any other area for that matter. According to 

the plaintiff the defendant obviously Wijnted to buy ariother 

dwelling house; he said that she asked him whether he knew of any 

dwelling house at the seaside that she could buy. She seems to 

have had no knowledge whatever of what it might cost her to 

re-establish herself elsewhere in another dwelling house and her 

willingness to sign a document in the form of the acknowledgement 

written out by the plaintiff indicates to me that it was obvious 

to the plaintiff that she was very much subject to his influence 

when she did so. Upon the plaintiff's evidence she signed the 

acknowledgement before she signed the contract. 

The reason the plaintiff gave for having her sign this 

document to my mind is quite unconvincing and I reject it. 
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The retired real estate agent friend of the plaintiff 

Mr. Molineux in explaining how he came to go the house of the 

defendant to witness her signature said "the reason why Mr. Amos 

had asked me to go up there. She had some disability." I infer 

from this that when the plaintiff requested Molineux to accompany 

him to the defendant's dwelling house on 9th September, 1985 to 

witness various legal documents, he explained to his friend that 

the reason he wanted him to do this was that the defendant was a 

middle aged lady with some sort of disability. I rather take the 

view that this demonstrates that at the time he asked Molineux to 

accompany him to the defendant's home, the plaintiff did take the 

view that the defendant laboured under some sort of disability 

which made it desirable for him to have a Justice of the Peace 

accom[Jany him and witness y,arious signatures that. she appern:l~d to 
' ,z,';;,J / ~/ ,J ,"' 5 '/''.z. ,,:?/' 

the various documents taken to her on 9th September, 1985. Of 

course documents that were signed by the defendant in front of 

Molineux were required to be signed before a Justice of the 

Peace. Molineux however without really being asked volunteered 

the information that it was the fact that the defendant laboured 

under some sort of disability - even it it were only a physical 

disability involving the use of her legs - which had led to his 

being requested as a Justice of the Peace (and an old friend of 

the plaintiff) to accompany the plaintiff to the residence of the 

defendant. 

It seems clear that the plaintiff by means of the documents 

he procured the defendant to sign on 9th September, 1985 had 

become registered as proprietor of her land on 21st October, 1985. 

In light of this I find the terms of his letter to her dated 

7th November, 1985 which when intercepted by her daughter led to 



16 

steps being taken to avoid the contract, somewhat difficult 

to follow. They are consistent I suppose with his intention to 

pay her the purchase price receipt of which she had already 

acknowledged in the Memorandum of Transter which she signed on 

9th September, 1985 and I suspect that the defendant may have 

drawn such an inference (if any) had she received and read the 

letter before she went to hospital. 

I find therefore on the balance of probability that the 

plaintiff was aware that the defendant laboured under a special 

disability of the sort I have already found to exist. It is clear 

also upon the evidence which I accept from the children of the 

defendant and Mr. Marshman that the plaintiff ought certainly to 

have been aware that she laboured under such a disability. 

With respect to the third matter " ( c)" I am satisfied that the 

plaintiff did take advantage of the opportunity which was presented 

to him when he visited the defendant on 23rd August, 1985. The 

whole of his conduct which is established by his own evidence 

demonstrates to my mind that he recognised that by virtue of the 

defendant's inability to look after her affairs properly and to 

make proper judgments he was able to persuade her to sign a 

contract to sell to him her dwelling house for less than its 

market value. I am satisfied upon the valuation evidence that in 

fact the sum of $29,000.00 was less than the market value of the 

defendant's dwelling house. It is unnecessary for me to find 

precisely what the value was. I pref er the evidence of the 

valuer called by the defendant to the evidence by the valuers 

called on behalf of the plaintiff. It seems to me that the 

probabilities are that the defendant's property was worth at 

least $32,000.00 at the time she was persuaded to sell it to the 
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plaintiff for the sum of $29,000.00. Indeed it may well be that 

it was worth $34,000.00 as her valuer said but it is unnecessary 

for me to make a finding on that point. The defendant's valuer 

adopted a value of $34,000.00 (approximately) on the basis that 

that was the lowest priced house sold at material times. It 

appears that in fact there was a house sold in the general area 

for $32,000.00. 

It is clear upon the authorities that it is not essential 

that the sale be shown to be at an undervalue to permit the defendant 

to attack the contract on the grounds of unconscionable dealing. 

I must say one of the great disadvantages which seems to me 

to result to the defendant whatever the value of her property be 

within the range of from $28,500.00 to $34,000.00, is the extreme 

unlikelihood that she would be able to procure for herself with 

the purchase price which the plaintiff agreed to pay to her, a 

replacement dwelling house. It seems clear even dn the plaintiff's 

evidence that she intimated that she wanted to buy herself another 

dwelling house. It seems equally clear upon the whole of the 

valuation evidence that it was really quite unlikely that she 

would be able to do so with the proceeds of the sale of her home 

to the plaintiff. This really seems to me to be the consideration 

which motivated both her children to take steps on her behalf 

to attempt to have the contract avoided. Both her son and her 

daughter quite sensibly expressed the view that she just would 

not be able to get herself another dwelling house for the price 

at which she had agreed to sell her house to the plaintiff. It 

seems to me that this is a very significant detriment which the 

defendant would suffer if the contract has legal effect. Whether 

that would be a sufficient detriment or disadvantage in itself it 
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is unnecessary for me to consider. I am satisfied that in fact 

the price of $29,000.00 was well below the market value of the 

defendant's home and in addition if the contract stands she will 

by virtue of having entered into that contract ±ind herself in 

the position where she is unable to buy herself a new dwelling 

house with the money received from the plaintiff to replace the 

one which she and her husband owned for many years before she was 

widowed in October 1984. 

It is clear that the defendant formed the desire to sell the 

dwelling house at the latest in November 1984. However I take 

th~ view that the reason for her desire to dispose of the house 

is probably to be found in her psychotic condition which led her 

to believe that her next door neighbours were doing all sorts of 

things directed against her enjoyment of her property. These 

obsessions and/or delusions are dealt with in the evidence of her 

children and the doctors and I will not deal with them at any 

length. It seems to me however that it is more than likely in 

her psychotic condition that she was partly induced·to try to 

sell her house by her belief that one of her next door neighbours 

was trying to set her dwelling house on fire by lighting up his 

barbecue when he had barbecue parties. She believed another 

neighbour was driving and/or washing his motor car in the yard of 

the adjoining home with a view to annoying and upsetting her. 

Indeed even when she gave evidence upon trial she said that she 

did not make these facts as she perceived them known to the 

plaintiff because she thought that might dissuade him from going 

ahead with the sale. 

I am satisfied on the balance of probabilities that the 

defendant was in fact persuaded by the plaintiff to sign the 
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contract in issue by reason of the effect which her special 

disability had upon her at the time when she discussed the sale 
' 

of her house with the plaintiff. 

With respect to matter " ( d)" I am satisfied on the balance 

of probabilities that the contract which resulted was one which 

was very disadvantageous to the defendant. It was disadvantageous 

to her because under its terms she was obliged to transfer her 

dwelling house to the plaintiff for less than its market value at 

that time and also because having disposed of her dwelling house, 

she being an old aged pensioner and her dwelling house I infer 

being her only real asset she would then be unable readily to 

purchase for herself another dwelling house. 

A good deal of time was spent considering documents which 

the def.endant wa.s persu;:~,ded by .. the I?+ 9Jn5-J;Et t9 ~9⇒11 on 

9th September, 1985. To my mind the fact that the plaintiff was 

persuaded to sign the Memorandum of Transfer in which she 

acknowledged that she had already received in full the sum of 

$29,000.00 for the sale of her house when in fact she had received 

nothing simply supports the conclusion to which I have come that 

the plaintiff could persuade the defendant to sign documents 

however obvious it was that they were against her interest to do 

so. It is clear from the evidence given by Mr. Molineux that the 

defendant persuaded to the plaintiff to sign that document by 

"explaining" its effect to her in a rather repetitious way. 

Mr. Molineux seemed to take the view that the defendant had 

difficulty understanding what the plaintiff was saying to her 

which led to his repeating his advice on a number. of occasions. 

This evidence in my view generally supports the conclusion to 
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which I have come as to the relevant facts that occurred on 

23rd August, 1985. 

With respect to the question of non est factum which was 

argued as a second ground for relief on behalf of the defendant, 

upon a careful consideration of the matter I am unpersuaded that 

the defendant has shown that she did not understand at the time she 

signed the contract the general nature of the document which she 

did sign. I apply the test affirmed in Petelin v. Cullen (1975) 

132 C.L.R. 355 at p. 359-360. The evidence from the doctor and 

the psychologist indicates that certainly by December 1985 she 

was making assertions as to the legal effect of the document 

which suggest that at that time she did not understand its effect. 

However evidence given by her son was to the effect that before 

she went to hospital she did in fa~t tell him that she had sold 

the house to a Mr. Amos for the sum of $29,000.00. He dismissed 

this assertion as simply part of his mother's "ramblings", because 

no doubt drie to her mental condition she was apparently in the 

habit at this stage of romancing and making all sorts of assertions 

which her children and indeed Mr. Marshman regarded simply as 

nonsense. A problem in the way of the defendant establishing 

non est factum would be that within a short time of her signing the 

contract document she asserted that its effect was that she had 

sold her house to the plaintiff for $29,000.00. Unfortunately 

the evidence does not disclose whether the defendant made these 

statements to her son and/or her daughter before or after the 

plaintiff accompanied by Mr. Molineux visited her on 

9th September, 1985. It seems clear that at that time on the 

evidence of Mr. Molineux and indeed for that matter on the evidence 

of the plaintiff that the plaintiff probably did tell her on more 
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than one occasion that she had sold the house to him for the sum 

of $29,000.00 which she would be paid at some time in the future. 

If she had these discussions to which her son and daughter swear 

after 9th September then it would throw no light whatever upon 

what her understanding of the document was on 23rd August, 1985. 

On the other hand if she were making such statements before 

9th September it would be very good original evidence indeed as 

to the understanding she had at that time of the nature and 

effect of the document that she had signed on that day. 

The onus is on the defendant to make out the defence of 

non est factum. Upon the whole of the material I am unprepared 

to rely upon the evidence which she gave upon the hearing that she 

did not understand the nature of the document or indeed the 

statements that she made tq this effect, tq. the psychologis;t and 
' ; t j ,:, ,, ,,,; ,.,, '"',,-·'~ ,, 

psychiatrist when she was in hospital in about December 1985. I 

say this because she also gave evidence in cross-examination 

that she did understand the effect of the document which she 

signed with the plaintiff on 23rd August, 1985. Upon the whole 

of the material therefore I am not persuaded that she did not at 

the time she was persuaded to sign the contract understand its 

nature and effect. Indeed even Dr. Bowles said that in spite of 

her condition at that time - however severe it may have been - it 

may have been within her capacity to understand the nature and 

effect of the document. I am not prepared to rely upon the 

evidence of the plaintiff on this issue, but that does not in the 

circumstances assist the plaintiff. 

On the other hand of course the fact that the defendant 

understood the nature and effect of the contract she signed on 

23rd August would have little if any relevance to the principal 
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ground upon which she relies - that is that her signing the 

contract resulted from the plaintiff taking unfair advantage of 

her special disability of which he knew or ought to have known. 

Upon the evidence in this case the defendant in my view has shown 

that the transaction- was unfair, unjust and unreasonable and I 

observe merely that no evidence was given by the plaintiff which 

would lead me to the contrary conclusion keeping in mind the 

question of onus of proof to which Deane J. referred in Amadios Case. 

I dismiss the plaintiff's claim. I give judgment for the 

defendant on her counter-claim. I find that the contract pursuant 

to which the plaintiff became registered proprietor of the 

defendant's property situated at 117 Royal Parade, Banyo, Brisbane 

in the State of Queensland and described as re sub-division 531 

of sub-division A of portion 185 in the county of Stanley, parish 

of Toombul particulars of which are entered in the The Register 

Book Vol. 2482 folio 166 was procured by reason of unconscionable 

and unfair dealing in the circumstances by the plaintiff. I find 

also that the defendant's signatures to the Memorandum of Transfer 

procured by the plaintiff on 9th September, 1985 was also procured 

by his unconscionable and unfair dealing with her. I order that 

the plaintiff do all things and execute all documents necessary 

to reconvey the said property to the defendant. 

I further order that the plaintiff pay to the defendant her costs 

of and incidental to such reconveyance if any. 

With respect to the question of the costs incurred by the 

plaintiff in procuring registration of himself as proprietor of 

the defendant's property I have considered the argument advanced 

on his behalf that any order I might make for r4conveyance ought 

to be conditional upon the defendant reimbursing the plaintiff some 
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at least of the moneys that he expended in the course of procuring 

registration of the plaintiff's property in his name. In my view 

all steps taken by the plaintiff were taken with a view to procuring 

registration in his name of the plaintiff's property to which he 

became contractually entitled only by reason of his unconscionable 

conduct. In all the circumstances it seems to me that the plaintiff 

is not entitled to any reimbursement of any of these costs. If 

he were by some argument which was not advanced to me entitled to 

reimbursement of some part - for example for the cost of having 

the defendant registered as sole proprietor by providing a record 

of death of her deceased husband who was joint tenant of the 

property with her to the Real Property Office I would in the 

exercise of my discretion decline to make any such order. It is 

not clear to me that the defendant would ever have bothered to 

take such a step. It was quite unnecessary for her to take any 

such step except perhaps to facilitate transfer of the property 

to the plaintiff. 


